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REPLY OF THE LONG ISLAND RAIL ROAD 
TO AMENDED P E T m O N FOR DECLARATORY ORDER 

The Long Island Rail Road Company ("LIRR") hereby replies to tfae Amended Petition 

for Declaratory Order filed in this proceeding by Pinelawn Cemetery, Ihc. (Tinelawn"). 

The LIRR has been providing railroad f r e i ^ and passenger service on Long Island, New 

York since 1837. With the Island's increasing suburbanization, the State of New York realized 

that it needed the LIRR to assure commuter access to Manhattan, and consequently LIRR was 

purchased by the Metropolitan Transportation Authority in 1966. Subsequently, LIRR and the 

State of New York concluded that the public was best served by separating LIRR's commuter 

and frei^t fiinctions. Accordingly, in 1997, LIRR "privatized" the freight operation by entering 

into a 20-year lease ofthe freight firanchise and fieigbt properties. New York & Atlantic 

Railway Company ("NY&A") currently operates LIRR's fieight fianchise and freight properties, 

including its Farmingdale Yard in Babylon, New York, under a Transfer Agreement that was 

approved by the Surface Transportation Board. 

The dispute that Pinelawn brings to this Board challenges the railroads' possession of 

almost half of LIRR's Farmingdale Yard. Pinelawn owns a vast cemetery adjacent to tfae 



Fanningdale Yard, and it first leased the disputed parcel to LIRR in 1904 for 99 years. A second 

adjacent parcel was also leased by Pinelawn to LIRR for 99 years in 1905. Both leases were 

renewable for a second 99 year tenn. 

Tfae Farmingdale Yard had been used exclusively for the fieigfat and ancillary operations 

ofthe LIRR for decades when it was transferred to tJYScA in 1997. Today, the availability of 

Fanningdale Yard for freight rail operations is an immediate concem for NY&A, and for that 

reason NY&A has prepared and filed the principal opposition to Pinelawn's Amended Petition. 

LIRR has a parallel and significant interest in tfais proceeding, and supports tfae NY&A Reply in 

diis matter. 

LIRR's interest, however, both predates NY&A's and may continue well after NY&A's 
I 

possession ofthe facility. LIRR leased the subject parcel from Pinelawn over a hundred years 

ago. LIRR built and used the Fanningdale Yard for various, evolving fieigbt purposes and 

occasional passenger purposes over that time. It is LIRR's renewal ofthe 1904 Lease that is 

being challenged in the underlying action pending in New Yoik Supreme Court, Suffolk County 

that gave rise to this declaratoiy order proceeding. More important however, is that LIRR has a 

residual common carrier obligation on the rail line that connects witfa the Fanningdale Yard, and 

LIRR will be required to either operate that line or contract its operation to another entity if for 

some reason NY&A ceases to operate. Consequentiy, it is important to stress to this Board that 

NY&A is not the only fireigfat railroad that would be directiy and adversely affected by any 

Board order granting Pinelawn's request. 

Submitted with this Reply is the Verified Statement of John B. Curcio, Deputy General 

Counsel ofthe LIRR, which documents fhe long faistoiy of fhe Farmingdale Yard as a freight 

&cility. Mr. Curcio also explains tfae real estate dispute Pinelawn has raised in tfae New York 



state courts. Of prime importance in this proceeding howrever, the statement confirms the 

significance of maintaining tfae availability of ffae Farmingdale Yard for freight operations long 

into the future. Despite tfae murlqr and sometimes contradictoiy arguments of Pinelawn in these 

and related proceedings, tfaere can be little doubt that the Farmingdale Yard has been and will 

continue to be a unique and vital piece of railroad infrastructure that must continue to be 

available for future generations of sfaippers on Long Island. 

For the present, NY&A has the right to use Farmingdale Yard pursuant to the tenns of 

the Transfer Agreement previously approved by this Board. However, tfae position taken by 

Pinelawn would allow it to remove permanentiy this parcel from railroad use, to destroy the 

value ofthe remaining parcel for raifa-oad operations, and to preclude future railroad operations 

by LIRR or its operator(s). It is the LIRR's intention that fhe Fanningdale Yard continue to be 

utilized for fi«ight rail operations into tfae distant future. 

LIRR is confident that it will prevail in defending against the specious claim by Pinelawn 

witfa respect to tfae renewal and reinstatement ofthe 1904 Lease in tfae pending state court 

action,' so it is imlikely that those courts will ever address tfae question ofthe remedies sought by 

Pinelawn. LIRR concurs with NY&A that this Board should sunply decline to issue the 

requested declaratory order because tiie jurisdictional issue that led Pinelawn here has now been 

resolved,.rendering this issue moot. However, if tfais Board decides to address Pinelawn's claims 

on tfae merits, it should advise that the New York state courts are the appropriate body to resolve 

questions of state law (viz., whether tfae renewal and reinstatement ofthe 1904 was valid and 

effectual), but tiiey would be witfaout jurisdiction to award relief that would interfere wifh fhe 

continuing and future use of Farmingdale Yard for railroad operations. 

^ Pinelawn's President did sign an explich renewal and reinstatement ofthe 1904 Lease, and Pinelawn did deliver 
tfaat written document renewing and rdnstating the Lease. 



Accordingly, we respectfully request that Pinelawn's Amended Petition be denied. 

Dated: Centi^Islip, NY 
July 28,2011 

Respectfully subinitted 

/I 
J^Safar 
Law Offices of Jay Safar 
Attomeys for LIRR 
267 Carleton Avenue, Suite 301 
Central Islip, NY 11722 



VERIFIED STATEMENT 
OF 

J O H N B . C U R a O 

1. I am the DcfRdyGenoal Counsel ofthe Ixng bland Rail Road C^URR'*). l am 

fully finuliar witii the fiu:ts and ciicumstapces srt fijrifa heidn, based upon n ^ ow^ 

hoowledg^, and fitmi lecoids and documents of tiie LIRR wjtii wUcfa I am &niilJar. 

2. "nieFarmingdde raiboad yard in Babjdon, NY has been an operational raiboad 

&dUly far over a century. The real properEybeneadi die 3wd ia comprised of two parcds, each 

leased from Pinelawn Canetery C^inelawn"). The souAanmost parcel, adjacent to tfae Long 

Islazid Rail Road nudnfine^ was first leased in Augost, 1904 fcH: a tetm of 99 years. The 

nortiieaimostparcel was leased from Pinelawn in November 1905, also for atenn of 99 years. 

Botii leases explicitiy contemplated tiiat tiie Rdl ynd would remain in LIRR*s possession 

effectively m peip^oity, since fbey both contained renewal provisions &r an additional 99 year 

term. 

3. The FaimiQi^eYaid has J(»ig consisted ofa'Vye*'trade wifli two Spur tracks 

extending several fadndrfid feet We bdieve tiiat LIRR ODnstxiicted the trades soon after t d d i ^ 

possession of tiie parcds, veiy early in the 20*̂  Ceitray. Altiwu^. boilt on two parcdS) tiie yard 

oonstitQtes and has been utilized over tiie years as a single integrated raiboad fecQity. We believe 

its earliest uses indnded serving as a team track fiir transloading fisi^ between train oars and 

trades or wa^OD^ as weQ as a location fer tummg locomotives and ttains. 

4. Since the early 20''*Ceirtury, tfae Fanningdale Yard has been in Continuous use as 

a raiboad yard to si^qxirt botii fhe fisight and passeogBT operations of tiie LoQg Island Rail Road. 

LIRR consistently used tfae Farodqgdale fedlity for transloading f r c i ^ between rail 

cars and higliway vehicles. Prior to tiie privatization of its fiidgjbt operation, LIRR for 



many yeara used fhe Fanmngdale Yard to transload various types of fieigfat, faidudii^ 

telephone p(des, brid^ and plastic pellets. LIRR also used the yard for taking deUvery of 

ballast In additioo, LIRR conducted an intomodal operatiflin at the yard, in wfaich it 

loaded high\i«ytraileni onto rail cars and vice versa. LIRR also brought its trash finm its 

entire system to Fanningdale, vvbexe i t was compacted and reloaded mto Hucks for 

disposal at ft landfDL U R R described the fidlity as a 'Vas te transfer station.** LIRR 

also stored materials in tiie yaid for its mainteiiance of way and signid dqpar^ 

5. hi November of 1996 IJRRiMivatized its fieight operations by entoing into a 

Transfer A^eement witii New Yoik A Atiantic Railway Company C?fY&A") pursuant to 

wfaidi, among otiier tilings, LIRR ceased its fi»i^ operations and tranafened its oammon carrier 

rig^ and Obtigatioos to NY&A for a period of 20 years, witii tfae r i ^ to renew for an additional 

10 years. Under JlheTrakisferAgreemeb^ NY&A pays LIIIR a fee for eveQrcaiload of fiiei^ 

tiiat moves 6ver tiie raiboad. These fitdgfat fees partially sobsidizfe the cost of providing LIRR 

oommnler savice. 

6. Undo'fhe Transfo Agreement, NY&A received the exdusive rigjbt to use certain 

Tixaght Premises,^ fiidlities that are used only for fieig^ purposes, induding tiie FanniAgdale 

Yard. The Transfer Agreement also, among otiur tilings, provides tiiat NY&A can constnict 

fiid^-refaited fiidlities and stowtures, indudiqg transloading fedUties, in connection witii the 

provision of fisight services on the Freight Premises. The l^msfer A,99eement also permits 

NY&A to entea: into contracts, subleases or otiier agreements witii third parties in connection 

with tiie provision of fid^ service on L(»ig Island. However, all fixtures on the Frdgfat 

Premises become and remain die property of LIRR, and at the teanination of tiie Transfer 



Agreement tiie exdusive righto use tfie Frdg^ Premises as wdl as the common earner 

obUgation will revert to fhe LIRR. 

7. In 2002, NY&A advised LQtR tiiat it had entered into a contiact witii Coastal 

Distribution, IXC, under wfaidi a shed would be buih; over part of fhe tradES Ul Fattoingdale 

Yard to provide shdter for tiie transloading of bulk materials. LIRR reviewed tiie plans for tiie 

stFoctore and took no ofarjection sinc^ among other tilings, tiiey were consistent wifh the 

histtaricd arid intended use offlie yard However, sooii after flat tim^ we became aware that 

IJDRR did not jn &d Own Fanningdale Yard, but actually leased tiie real estate finm Pindawii. 
t 

URR initially faad difficulty locating copies of tiie andent Pindawn leases and joined witii 

courisel for Findawn Ul locating tiie leases and detefnnnihg tiieir terms. LIRR made it dear tiiat 

it wanted to renew tfae leases for contimied latboad use, and Pinelawn eiqiressed no opposition or 

disagreenicait at tiiat tixrie to die yard remaining in LIRR's possession for an ad£tiond 99 years. 

8. In October, 2003, prior to tiie oomrrwocenientofwDrk on fbe tnmsloadstnictiire 

at Faxmingdde^ IJRR took steps to assure tiiat tfae Pjiidawn leases ranained in efiect. LIRR 

fbnnaUy aerdsed its option to renew the Novmiber 1905 lease, but fhe tiine for renewing tiie 

August 1904 Lease had as a tecbnicalinaasr passed, tiux>U£|i tfaeinadvcrtenoe and dday 

occasioned by locating and leseardmig tiiese Very old insfaumtiits. However, Pindawn had no 

objection to extending bqtti leases, so LlRR and Pindawn agreed to reinstate and extend fhe 

1904 lease. Accordingly, by Letier Agreement dated October 17,2003, LIRR fimnally exercised 

its option to renew tiie 1905 lease, and Pnidawn and LIRR explidtiy agreed in writing to 

rcnutate arid eartend fbe A u £ ^ 1904 Lease. The Letter Agreemait explidtiy provides that: 

We are fa6rd>y agreeing to rdnstate and extend tiie lease dated August 30,1904 
for 99 niore years tiirough July 31,2102. Please faave an autiiorized party concur 
hy signingbdow.... 



Pfaielawn's President, Mr. Stephen Locke, executed tiie Agreement in tiie i^iaoe piovided on tiie 

Agreement for tiutt purpose, S3>ecifica% oqduisizhig m his own hand tiut Pindawn's 

conconrence "refers to tiie Augnst 30.1904 Leasei" 

9. fioth tiie Railroad and Pinelawn understood and intended diat tins docnmeot 

served to extend tfae Raiboad's possession of fhe entire Fariniiigdale Yard fin aiiolfaer 99 years, tt 

would make no sense for LIRR to renew only the 1905 Lease wifliout obtaining rrinstatcment of 

the 1904 less^ because witixmt tiie pared covered by tiie 1904 leasee fbe balance of fbe 

Farmingdale Yard would be inaccessible to the Railroad's wminiiTift̂  

10. On January 15,2004, Pindawn Cemetwy reversed its position, and fixr die first 

tinie daimed that it had not agreed to renew or extend fhe 1904 Lease, and it subsequentiy 

broug^ smt in the SufToUr County Sqnsme Court to evjct LIRR, NY&A arid Coastal 

DistnlnitiQn, LLC. That dispute is now before tins Board. 

11. LIRR purposefiilly went to the IjBiigdiofrenewing tiie 1905 Lease and rdnstatuig 

tiie 1904 Lease to niaintain tiie railroad use of Farmiiigdale into tfae diataiit fiibite. LIRR did so 

because fhe Yard is critical to railn»d fiperatioos on Ixvg MaruL It is tiie oiily fidgfat fedlity 

oontroUed by URR that is suitable for transloadiag bulk rnaterials. It is the ody place east of 

Brooklyn where a locomotive dm be turned. Famcungdale Yard has been continuously used fiv 

raiboad operations for over a century, and today sMppers rnove tiuusands of tors of fi»g|it 

tiuough tiiat fedlity each year. 

12. Alfhoiigh LIRR has transferred tenqxnary possesdm and use of Farmingdale 

Yard to NY&A, at tiie tomination of tite T^ansfbr Agreement, eitiier URR, NY&A or anotiier 

operator will assume tiie fidget operations and fhe oomnian canier obUgations of tiie LIRR. 

Fanniiigdde Yard iis and will renoaui an essentid fiwiUty for perfcHining those operations witiuiut 



regard to who tile operator may be at tiie time, and tisere will still be decades and decades 

renouuiiing on fhe leases fixnn Pindawn Cemetery. LIRR desires and fiilly iirtoids tiiat tiie 

Fannfaigdale Yard remain availeible for raiboad use - wfaedio-for traiisloaduig bulk materials, for 

Switdiing, for car storage or ofha raiboad use—timing^ fhe end of tile 21''Century. LIRR trusts 

tiiat tiie Suffiice Transportation Board wiU proted tins vahnble asset fiom bdiig renioved fiom 

tiie national raiboad system. 

VERIFICATION 

I, John B. Oiirdo, verify under peodty of pequry under tiie laws of tfae United States tfaat 

tfae fiiTegoiiig is true and collect Furtiier, I certify tiut I am qualified and auffaorized to file tins 

Verified Stafemait. 

Executed <ai M s z i . j 201L 

\\D»̂  0- -
JohnB-Curdo 



CERTIFICATE OF SERVICE 

I hereby certify that on this 28tfaday of July, 2011, a copy of tfae foregoing Reply 

of the Long bland RaO Road to Amended Petition for Dedaratory Order(with attached 

verified Statement) was served by mail upon: 

Law Offices of Mark A. Cuthbertson 
434 New York Avenue 
Huntington, NY 
Attonieys for Pinelawn Cemetery 

Fletoher & Sippel LLC 
29 North Wacker Drive 
Suite 920 
Chicago, Illinois 60606-2832 
Attomeys for New York & Atiantic Railway Company 


